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Criminal law -- Driving under influence -- Evidence -- Breath test -- Sufficiency of administrative rules -- Claim that form 37, which outlines steps breath test operator must take in administering test, is insufficient to ensure reliable test results because form does not indicate how long test subject must blow into Intoxilyzer is not supported by competent evidence -- Evidence shows form simply reminds operator what to do, while training instructs operator to require subject to provide continuous breath sample until told to stop, machine will notify operator if sample is insufficient, and subject cannot blow long or hard enough to achieve breath test result higher than actual breath alcohol content 

STATE OF FLORIDA, Plaintiff, vs. RYAN AVERY, Defendant. Circuit Court, 5th Judicial Circuit in and for Citrus County. Case No. 2007-CF-470. January 30, 2008. Richard A. Howard, Judge. Counsel: Deborah A. Hunt, Assistant State Attorney. Mark Rodriguez, for Defendant. 

ORDER DENYING DEFENDANTS' MOTION IN LIMINE

TO PRECLUDE INTOXILYZER 8000 RESULTS

THIS CAUSE having come before the Court on the Defendants' Motion In Limine to Preclude Intoxilyzer 8000 Results and the Court having received testimony from Mr. Don Suereth, heard argument of counsel, and the Court otherwise being fully advised in the premises, makes the following findings of fact and law: 

Defendants' Burden of Proof
The Defendants do not allege non-compliance with FDLE Rules, but rather, assert that Form 37, pursuant to section 11D-8.017, Florida Administrative Code, is insufficient to insure the reliability of the breath test results and allows for the exercise of discretion and manipulation of results by the breath test operator. FDLE Form 37 outlines the steps, a breath test operator must take, in administering a breath test. 

Because the Defendants' breath tests were obtained in substantial compliance with FDLE rules, this Court presumes the Defendants' breath test results to be valid. State v. Bender, 382 So.2d 697, 699 (Fla. 1980). Consequently, the Defendants must present other competent evidence to rebut this presumption. Id. Specifically, the Defendants had the burden to show, by a preponderance of evidence, that the use of Form 37 is scientifically unsound. See Robertson v. State, 604 So.2d 783, 789 (Fla. 1992). 

Mr. Don Suereth's Testimony
The State presented the testimony of Mr. Suereth, who is the program manager for the FDLE Alcohol Testing Program. His regional responsibilities include the inspection of all breath test operators and maintenance operators and of all Intoxilyzer 8000 instruments in the area. Mr. Suereth also trains the instructors who train the breath test operators in his region. 

During the Defendants' examination, Mr. Suereth admitted that Form 37 does not indicate how long a test subject must blow into the Intoxilyzer 8000. However, he emphasized that the use of Form 37 is merely one part of the entire procedure. Only certified breath test operators are permitted to administer an evidentiary breath test. All breath test operators are trained to require the test subject to provide a continuous breath sample until told to stop. As individuals have different lung capacities, the rate and volume of breath will depend on the individual. Essentially, Form 37 simply reminds the operator what to do while training instructs the operator how to do it. 

Mr. Suereth also testified that a valid breath sample requires time, volume and slope. He indicated that the minimum time an instrument can detect an analysis is one second, the minimum volume of breath is 1.1 liters, and the slope is determined by a combination of time and volume. If the test subject provides an insufficient volume of breath, the Intoxilyzer will notify the operator that a sample has not been provided. In any event, a test subject cannot blow long or hard enough to achieve a breath test result that is higher than their actual Breath Alcohol Content. 

Conclusion
Based on Mr. Don Suereth's testimony, the Defendants failed to carry their burden of proof. Their allegation that the use of FDLE Form 37 is scientifically unsound or insufficient to insure a reliable test result is not supported by competent evidence. 

It is therefore ORDERED and ADJUDGED that the Defendants' Motion to Preclude Intoxilyzer 8000 Results is hereby DENIED. 

* * *

10 Fla. L. Weekly Supp. 1032a
Top of Form

[image: image4.wmf]



 HTMLCONTROL Forms.HTML:Hidden.1 [image: image5.wmf]



 HTMLCONTROL Forms.HTML:Hidden.1 [image: image6.wmf]

Criminal law -- Driving under influence -- Evidence -- Breath test -- Motion to suppress breath test results due to lack of reliability of test following amendment of administrative rule to change instructions given to test subject from blowing until tone stops to blowing until told to stop -- Jurisdiction -- County court has jurisdiction to rule on validity and constitutionality of rules for administration of breath tests -- Procedure employed by Alcohol Testing Program in having subject blow until told to stop may be scientifically unreliable but, where any variation or lack of uniformity in results is insubstantial, procedure complies with statutory requirement to establish uniform criteria for the operation of breath testing instruments -- Motion to suppress denied 

STATE OF FLORIDA, Petitioner, v. MATTHEW McCOURTNEY, Defendant. County Court, 12th Judicial Circuit in and for Sarasota County, Criminal Division. Case No. 2003-CT-9017-NC. October 7, 2003. David Denkin, Judge. Counsel: Whitney Coyne, State Attorney. Derek Byrd, for Defendant. 

ORDER ON DEFENDANT'S MOTION IN LIMINE

TO EXCLUDE BREATH TEST

THIS MATTER was brought before this Court pursuant to Defendant's Motion to Suppress/Motion in Limine to Exclude Breath Test. The court heard the testimony of FDLE Intoxilyzer expert Don Suereth. 

General Statement of Facts and Issue 

The Defendant was arrested for Driving Under the Influence and, pursuant to Implied Consent, provided two breath samples. The Defendant argues that these breath test results should be excluded in their entirety because of a FDLE promulgated rule change1. Specifically, the Defendant points out that FDLE had previously promulgated a Rule2 instructing all breath test operators to tell the individual blowing into the Intoxilyzer 5000 machine that he/she must blow into the breath tube through the mouthpiece until the tone stops. This wording followed the instructions contained in the CMI Intoxilyzer 5000 Manual.3 The rule change revised Form 14 which now reads that the subject blow until told to stop.4 The Defendant argues that this modification is inconsistent with the operator's manual for the Intoxilyzer 5000 and fails to ensure scientific reliability of the tests as mandated by section 316.1932(1)(f)1., Fla. Stat. (2003) and the core policies of the Implied Consent Law. See Robertson v. State, 604 So.2d 783 at 789 (Fla. 1992); Bender v. State, 382 So.2d 697 (Fla. 1980). The Defendant reasons that the rule change fails to satisfy the reliability requirement necessary in all valid scientific testing procedures and mandated by the Implied Consent Law. Section 316.1932(1)(a)2.e. and 2.o., Fla. Stat. (2003); Section 316.1932(1)(f)1., Fla. Stat. (2003). 

Legal Analysis 

The State puts forth several arguments why the Defendant's request should be denied. First, they argue that this court should decline to hear the challenge to the administrative rule and instead direct that the defendant first exhaust any administrative remedy within FDLE. The State goes on to maintain that this court's deference would allow for resolution in a ‘more suitable forum.' 

This court finds guidance from the Florida Supreme Court in Veilleux v. State, 635 So.2d 977 (Fla. 1994). In Veilleux, the Court was faced with the sufficiency of certain rulemaking by HRS5 and the effect its alleged inadequacies had on the admissibility of breath test results. The Court acknowledged that the county court had jurisdiction over evidentiary matters related to its jurisdiction over traffic infractions and violations (DUI's). The Court went on to point out that a court has inherent power over all matters “reasonably necessary for the administration of justice within the scope of its jurisdiction, subject to, or not in conflict with valid existing laws and constitutional provisions.” Id. at 978. Finally, the court noted that requiring a defendant in a DUI case to first challenge administratively the validity of administrative rules would impinge on his right to a speedy trial and contravene the goals of good judicial policy. See also State v. Berger, 605 So.2d 488 (Fla. 2d DCA 1991); State v. Reisner, 584 So.2d 141 (Fla. 5th DCA 1991). Thus, while development of rules for the administration of breath tests is a matter vested within the authority of the Alcohol Testing Program within the Department of Law Enforcement,6 the court clearly has the jurisdictional authority to rule on the validity and constitutionality of those rules. And along with that authority, comes the responsibility to ensure that all persons wishing to be heard shall be heard. Art. I, Section 21, Fla. Const.; see also Lawton v. Cochran, 695 So.2d 1297 (Fla. 4th DCA 1997). 

The State next argues that there is no lack of reliability (although the State refers to it as ‘uniformity') and the breath test results were obtained in substantial compliance with current FDLE Rules. 

The Alcohol Testing Program within the Department of Law Enforcement is responsible for the regulation of the operation, inspection, and registration of breath test instruments and its operators utilized under the driving and boating under the influence provisions and related provisions located in chapter 316 and chapters 322 and 327. Section 316.1932(1)(a)2., Fla. Stat. (2003). This includes establishing uniform criteria for the operation of the approved instruments. Section 316.1932(1)(a)2.e. and o., Fla. Stat. (2003). 

Section 316.1932(1)(f)1. specifically provides that: 

“The tests determining the weight of alcohol in the defendant's blood or breath shall be administered at the request of a law enforcement officer substantially in accordance with rules of the Department of Law Enforcement. Such rules must specify precisely the test or tests that are approved by the Department of Law Enforcement for reliability of result and ease of administration, and must provide an approved method of administration which must be followed in all such tests given under this section.” (emphasis added)

Section 316.1932(1)(b)2. provides that: 

“An analysis of a person's breath, in order to be considered valid under this section, must have been performed substantially according to methods approved by the Department of Law Enforcement. For this purpose, the department may approve satisfactory techniques or methods. Any insubstantial differences between approved techniques and actual testing procedures in any individual case do not render the test or test results invalid.” (emphasis added).

In State v. Bender, 382 So.2d 697, 700 (Fla. 1980), the Florida Supreme Court found that the legislature properly exercised its authority in assigning to certain agencies7 the responsibility of establishing uniform and reliable testing methods in this scientific area, particularly under the circumstances where the tests are part of a statutory scheme which prescribes the implied consent of all drivers to take these tests and where the tests and procedures are always subject to judicial scrutiny. Bender, acknowledged that prior to the adoption of sections 322.261 and 322.2628 scientific tests of intoxication were admissible in evidence without any statutory authority if a proper predicate established that (1) the test was reliable, (2)the test was performed by a qualified operator with the proper equipment and (3) expert testimony was presented concerning the meaning of the test. It is clear then that ‘reliability' is a compulsory ingredient in Florida's Implied Consent Program and testing for breath/blood alcohol content. Therefore, it seems logical that the next step would be to define what is meant by reliable. The 10th Edition Merriam-Webster defines ‘reliability' as “. . . the extent to which an experiment, test, or measuring procedure yields the same results on repeated trials.” Applying this definition, to the testing procedure employed by Form 14, Revised March 20029, it is certainly arguable that the test results may not satisfy the scientific definition of reliable. The State's expert, Don Sureth from the Department of Law Enforcement, testified that the longer the subject blew into the Intoxilyzer at the minimum pressure requirement, the more likely a higher breath test result would occur. He further testified that this result would ‘top out' at the highest level available from the subject's deep lung capacity. There was no testimony introduced about the possibility of a false high or that any results provided after the minimum 6 seconds would produce an inaccurate higher reading.10 Thus it appears from the expert testimony presented that any variation or lack of uniformity although possible is in fact insubstantial. 

While the procedure employed by the Alcohol Testing Program in having the subject blow until told to stop may be scientifically unreliable11, it does comply with Sections 316.1932(1)(b)2. and 316.1932(1)(f)1., Fla. Stat. (2003). 

Under the old rule, the defendant was told to blow until the tone stops. The manual and expert testimony tells us that this tone will only stop when the defendant stops blowing.12 Here, the defendant has the ability to control when to stop blowing and still comply with the given instructions.13 Under the new rule, the defendant is told to blow until instructed to stop. The control is now with the operator whose goal it appears is to get the deepest, longest breath sample.14 

It has been well established that in order for the results of a defendant's breath test to be admissible in evidence in a DUI prosecution, the tests must be made in compliance with the statutes and administrative rules. State v. Friedrich, 681 So.2d 1157 (Fla. 5th DCA 1996); State v. Bender, 382 So.2d 697, 700 (Fla. 1980); Robertson v. State, 604 So.2d 783 (Fla. 1992). In order to establish the admissibility of breath test results, the state must establish the fact that the tests were made in substantial conformity with the applicable administrative rules and the statutes. See State v. Donaldson, 579 So.2d 728 (Fla. 1991); State v. Reisner, 584 So.2d 141 (Fla. 5th DCA 1991). Insubstantial differences or variation from approved techniques and actual testing procedures in any individual case do not render the test nor test results invalid. Section 316.1934(3), Fla. Stat. (2003); Ridgeway v. State, 514 So.2d 418 (Fla. 1st DCA 1987). 

The Defendant has failed to sustain its burden of proving by a preponderance of the evidence the State's failure to substantially comply with the statutes and administrative rules of breath testing.15 

IT IS THEREFORE ORDERED AND ADJUDGED that said Motion in Limine is DENIED and that any question of the breath test result goes to the weight of the evidence and not its admissibility. 

__________________ 

1FDLE Form 14, March 2002, was amended to read in pertinent part: “. . . have the subject blow into the breath tube through the mouthpiece until told to stop.” 

2FDLE Form 14, May 2000. 

3Testimony from Don Sureth and reference to the Intoxilyzer 5000 Manual informs us that the tone will continue for so long as the person blowing produces enough air pressure through the breath tube to produce the tone. 

4This was modified March 2002 and became effective November 1, 2002. See paragraph 13 of FDLE Form 14 -- Revised March 2002, Ref. 11D-8.007. 

5At that time, the responsibility of Florida's Alcohol Implied Consent Program was placed with the Department of Health and Rehabilitative Services. It is now under the responsibility of the Florida Department of Law Enforcement. 

6Section 316.1932(1)(a)2., Fla. Stat. (2003). 

7At that time the appropriate agency was the Department of Health and Rehabilitative Services and the Department of Motor Vehicles. That responsibility now rests with the Florida Department of Law Enforcement. 

8Currently sections 316.1932 and 322.2615. 

9Which instructs the individual operator to blow until told to stop. 

10The Intoxilyzer 5000 manual provides that an adequate breath sample will be obtained provided the subject blows for a minimum of six sounds at the minimum pressure. 

11As defined in the 10th Edition Merriam-Webster Dictionary. 

12More precisely, the tone will continue for so long as the subject blows into the tube producing the minimum amount of pressure needed. (See CMI Intoxilyzer 5000 Manual) 

13For example, the defendant starts off by blowing with sufficient pressure to start the tone and then they immediately decrease the force of their ‘blow' which in turn stops the tone from sounding. The subject is thus given the power to control how long or how much of a breath sample to give which in turn produces a varied and unreliable result. 

14According to the CMI Intoxilyzer 5000 Manual and expert testimony, a valid result requires at least 6 seconds with the tone present. 

15State v. Searcy, 825 So.2d 959 (Fla. 1st DCA 2002). 
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