

NESCI, St. LOUIS & WEST PLLC

JAMES NESCI, Esq.

216 North Main Avenue

Tucson,  Arizona   85701

(520)622-1222 Fax 624-7817
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Attorney for Defendant
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PIMA
THE STATE OF ARIZONA,
 )

Plaintiff, 

 )  
No. C R - 2 0 0 7   1 7 9 8

 )


vs.



 )
REQUEST FOR DISCLOSURE

 )

ERICA LEA



 )

DAUGHTERS-WHITE, et al,
 )


Defendant.

 )
Assigned to: Judge Bernini

______________________________ )
COMES NOW the defendant, by and through counsel undersigned, and requests that CMI President Toby Hall be required to bring with him, for possible disclosure, a copy of the Arizona Intoxilyzer 8000 Source Code on a compact disc or portable “jump drive” USB memory card on at his next court date for the reasons stated in the following Memorandum of Points and Authorities.

RESPECTFULLY SUBMITTED this 30th day of June, 2008.

______________________________

James Nesci, Esq.

Copy delivered by messenger this 30th day of June, 2008 to:

Robin Schwartz, Esq.

Pima County Attorney’s Office

32 North Stone Avenue, 14th Floor

Tucson, Arizona 85701
MEMORANDUM OF POINTS & AUTHORITIES

Statement of Relevant Facts
CMI President Toby Hall was called as a witness by the state in the case of State v. Erica Lea Daughters-White, et al. Mr. Hall attempted to explain anomalies with a printout from a scientific breath-alcohol measuring device produced by his company. Presently, Mr. Hall is the president of the manufacturing company, but at the time that the Intoxilyzer 5000 was being developed, he was the project manager and contributed substantially to the scientific underpinnings of the device.

During the course of his testimony, Mr. Hall testified that the Intoxilyzer 8000 reading of .089g/210L is actually within 10% of .100g/210L (see Defense Exhibit Nc). Clearly, on its face, .089 is not within 10% of .100, but Mr. Hall explained how he believes the software calculated this number using a conversion factor and truncation of supposedly insignificant digits to arrive at a .089g/210L result. 

Mr.Hall relied solely on his knowledge of the source code to explain his result. There is no independent way of verifying whether he is correct, mistaken, or simply not telling the truth. We know that .089g/210L is not within ±10%, but we have to trust the unverifiable word of an expert witness for the seemingly inexplicable result. Mr. Hall is acting as the state’s expert witness in this hearing.

Statement of the Law & Argument
I. TOBY HALL IS A EXPERT WITNESS AS DEFINED BY RULE 702
No one, not even this honorable court, can determine why the Intoxilyzer 8000 identifies a .089g/210L test result as within ten percent of a .100g/210L dry-gas calibrator solution by simply looking at defense exhibit Nc. There has to be some explanation for this occurrence that is not apparent to the naked eye. Mr. Hall offered an opinion or this unusual event on June 20th. Mr. Hall’s testimony, based on his knowledge, skill, experience, training, and education, allows him to render his opinion as to the inner workings of the machine. The defense does not dispute that he fits the qualifications of an expert under Rule 702 of the Arizona Rules of Evidence.
Rule 702. Testimony by Experts.
If scientific, technical, or other specialized knowledge will assist the trier of facts to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.

Toby Hall’s technical knowledge of  mathematics and infra-red technology has already been used on direct examination to assist the trier of facts to understand the evidence. Moreover, his specialized knowledge of the source code, software and the Intoxilyzer 8000, itself, has also been used on direct examination to assist the trier of facts to determine a specific fact in issue (i.e. how a .089g/210L reading can be within ten percent of .100g/210L, when such a statement defies all logic). 

II. TOBY HALL HAS TESTIFIED AS AN EXPERT WITNESS, THUS RULE 705 APPLIES
Since his testimony fits squarely within Rule 702, then Rule 705 also applies:
Rule 705. Disclosure of Facts or Data Underlying Expert Opinion.
The expert may testify in terms of opinion or inference and give reasons therefor without prior disclosure of the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on cross‑examination. (Emphasis added).

The defense is asking that the source code be available for disclosure on cross-examination so that the defense may be able to perform an effective cross-examination of Mr. Hall and, even to provide meaningful rebuttal. Cross-examination at this stage of the proceedings is of paramount importance to the defense of those who stand accused before this court because the accuracy and quality of the breath test results are virtually dispositive of guilt or innocence. While discussing the effects of a breath test result on a jury, Division 2 of the Arizona Court of Appeals found:

Because DUI cases "are particularly susceptible of resolution by way of chemical analysis of intoxication," Montano, 149 Ariz. at 391, 719 P.2d at 277, and because the test results are "virtually dispositive of guilt or innocence," id. at 389, 719 P.2d at 275, due process requires that the state ensure that the tests it demands drivers submit to produce reasonably accurate results.

Mack v. Cruikshank, 196 Ariz. 541, 2 P.3d 100, (Ariz.App. Div. 2 1999)

III. THE 6TH AMENDMENT RIGHT TO CONFRONTATION REQUIRES DISCLOSURE
Much of the case law on the right to effective cross-examination comes from cases regarding the discovery process. Cross-examination is the principal means by which the believability of a witness and the truth of the testimony are tested. Davis v. Alaska, 415 U.S. 308, 316, 94 S.Ct. 1105, 1110, 39 L.Ed.2d 347, 353-54 (1974). State v. Conroy, 131 Ariz. 528, 642 P.2d 873, (Ariz.App. 1982).
Confrontation also includes as its "main and essential purpose" the ability to effectively cross-examine witnesses. Delaware v. Van Arsdall, 475 U.S. 673, 678, 106 S.Ct. 1431, 1435, 89 L.Ed.2d 674 (1986) (quoting Davis, 415 U.S. at 315, 94 S.Ct. at 1109).

The right to cross-examination is found in the Sixth Amendment to the United States Constitution, the Constitution of the State of Arizona, the Rules of Evidence and in the writings of some of history’s greatest legal scholars. 

For the two centuries past, the policy of the Anglo-American system of evidence has been to regard the necessity of testing by cross-examination, the “truth” of direct examination as a essential portion of the trial. Not even the abuses, the misunderstandings, and the puerilities which are so often found associated with cross-examination have availed to nullify its value. It may be that in more than one sense, it takes the place in our system which torture occupied in the medieval system of the civilians. Nevertheless, it is beyond any doubt the greatest legal engine ever invented for the discovery of truth.

                                                               5 Wigmore, Evidence §1367

                                                              (Chadborn Rev. 1794)

An accused’s Sixth Amendment Right to confront adverse witnesses is made obligatory on the states through the Fourteenth Amendment. The right to confront embodies the right to cross-examine witnesses. Pointer v. Texas, 380 U.S. 400, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965). The State of Arizona is committed to the policy of permitting wide latitude in the scope of cross-examination to comport with the right of confrontation. State v. Dunlap, 125 Ariz. 124, 608 P.2d 41 (1980).

IV. SIMPLY TRANSPORTING THE SOURCE CODE TO ARIZONA IS NOT OPPRESSIVE
At this point, the defense is simply asking this court to order Mr. Hall to bring the source code and software to Arizona in electronic format on July 14th, 2008 so that if the court determines that such evidence is relevant for purposes of cross-examination or rebuttal, the defense may have access to it. 

If Mr. Hall transports the information on his person, as opposed to in an e-mail attachment, all fears of someone “pirating” the source code or accidentally disclosing it on the Internet are resolved. One would assume that he could safeguard a CD or jump-drive as well as he can safeguard his own wallet on a business trip.

Moreover, the source code and software can certainly fit onto a CD or jump-drive--Thomas Workman testified to this on June 19th. Additionally, CMI’s home-state of Kentucky has found that ordering disclosure in electronic format is not unreasonable:

Moreover, the burden upon CMI in producing the code is not oppressive. The record discloses that the code could be copied to a cd rom computer disc and produced in that form at minimum expense. It appears that the only other requirement would be that the passwords to access the code would need to be supplied. Thus, the burden of providing the information is minimal and the expense de minimus.

House v. Kentucky, ---S.W.3d---, 2008 WL 162212 (Ky.App.)

Conclusion
We know that .089g/210L is not within ten percent of a .100g/210L dry-gas calibration solution. Yet the state’s expert witness, Toby Hall, used his technical knowledge, training, experience and education to render a scientific opinion that such a thing is possible without extrinsic proof. His testimony is based strictly on the software and source code. His testimony was offered by the state for the sole reason of assisting the trier of fact in understanding and determining a fact that is in issue, and the defense suspects that the remainder of his testimony will be offered for like purposes. As such, the underlying data is of paramount importance to the defense and must be disclosed under Rule 705.

The defense specifically requests that this court order Toby Hall to bring with him, on July 14th, 2008, the following:

The Source Code used for the Arizona Intoxilyzer 8000 versions used to test the defendants in the consolidated cases, and;

Intoxilyzer 8000 Software Versions 8105.44, 8105.45 and 8105.46, and;

The version of COBRA software used by the Tucson Police Department, and;

That all information noted above be provided in electronic format.

The defense has no objections to the passwords encoded in the electronic information being changed.

The defense has no objection to the imposition of reasonable non-disclosure requirements by the court.

RESPECTFULLY SUBMITTED this 30th day of June, 2008.

______________________________

James Nesci, Esq.

Copy delivered by FAX and messenger this 30th day of June, 2008 to:

Robin Schwartz, Esq.

Pima County Attorney’s Office

32 North Stone Avenue, 14th Floor

Tucson, Arizona 85701



� Note that this is an unpublished opinion and the defense is not citing it for the holding, but merely for the fact that the source code can be conveniently disclosed in electronic format and at minimal expense.





