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Criminal law -- Driving under influence -- Evidence -- Breath test -- Sufficiency of administrative rules -- No merit to claim that Form 37, which instructs breath test operator to have subject provide breath sample without specifying volume of sample or length of blow, violates due process by allowing for arbitrarily skewed test results where evidence does not show that any correlation between breath test volume and breath test results is result of scientific unreliability, breath test operators' discretion in controlling volume of sample does not allow for manipulation of test results since Intoxilyzer 8000 does not display test result until sample has been accepted by machine, and defendants' expert failed to establish that use of 2100:1 air-to-alcohol partition ratio inflates breath alcohol levels -- Amended motion in limine denied 

STATE OF FLORIDA vs. TIMOTHY ALLEN BUSWELL, et al. County Court, 6th Judicial Circuit in and for Pinellas County. Case No. CTC 07-0496XDHANC. [Editor's note: Order applies to multiple cases - List not provided.] April 18, 2008. Donald E. Horrox, Judge. Counsel: Greg Thacker, Assistant State Attorney, and Kate Alexander, Assistant State Attorney. Alexis Wert, for Defendant. Jackson Hilliard and Heidi Demers, Assistant Public Defenders. David J. Kurland, for Defendant Taylor. James R. Stearns, for Defendant Ejtemai. Grayden M. Dough, for Defendant Colindres. 

ORDER DENYING DEFENDANT'S AMENDED MOTION

IN LIMINE TO EXCLUDE INTOXILYZER 8000 RESULTS

Defendant, Timothy Allen Buswell, and the defendants who have joined in Mr. Buswell's Amended Motion in Limine to Exclude Intoxilyzer 8000 Results, seek to exclude from evidence their Intoxilyzer 8000 results based upon the allegation that their due process rights have been violated because the longer a subject blows into the Intoxilyzer 8000, the higher the breath-test result. Having conducted an evidentiary hearing, and having considered the testimonies of the witnesses, arguments of counsel, and legal authorities, this court denies defendants' Amended Motion. 

I. GROUNDS FOR DEFENDANTS' CLAIM: 

The grounds upon which defendants' claim to a violation of due process is based are: 1) the current statutes and administrative rules regarding the administration of breath-tests are not uniform in that breath-test operators have wide discretion in directing a subject how long he or she should blow into the instrument, resulting in variations in breath-test results depending upon the volume of the samples, thereby casting doubt upon the scientific reliability of any given test result; 2) the wide discretion given to breath-test operators in controlling the volume of a breath-test sample enables them to determine who provides a sample above, and below, the legal limit of .08, and further allows them the opportunity to manipulate the results to within .02 of each other, the maximum variance between samples allowed by administrative rule; and 3) the variation in breath-test volume results in a corresponding variation in the air-to-alcohol partition ratio, which casts doubt upon the scientific reliability of any given breath-test result because the Intoxilyzer 8000 is calibrated to always use a 2100:1 air-to-alcohol partition ratio. After analyzing the law applicable to these claims, the validity of each claim will be addressed, in turn, below. 

II. APPLICABLE STATUTES AND ADMINISTRATIVE RULES: 

Florida Statute §316.193(1)(c) provides that a person is guilty of DUI if that person has a breath-alcohol level of 0.08 or more grams of alcohol per 210 liters of breath. Florida Statute 316.1932(1)(b)1. specifically prescribes that the breath alcohol level must be based upon grams of alcohol per 210 liters of breath. 

Florida Statute § 316.1932(1)(a)1.a. provides that a person who accepts the privilege of operating a motor vehicle is deemed to have given consent to submit to “an approved chemical test or physical test including, but not limited to, an infrared test of his or her breath for the purpose of determining the alcoholic content of his or her breath. . . .” 

Florida Statute § 316.1932(1)(a)l.b. provides [in pertinent part]: “The Alcohol Testing Program with the Department of Law Enforcement is responsible for the regulation of the operation, inspection, and registration of breath test instruments utilized under the driving and boating under the influence provisions and related provisions located in this Chapter [316] and Chapters 322 and 327. The program is responsible for the regulation of the individuals who operate . . .the breath test instruments. . . .The Program shall: 1. Promulgate rules for the administration and implementation of this section, including definition of terms. . .and 2. Have the authority to specify techniques and methods for breath alcohol testing.” 

Florida Statute §316.1932(1)(b)2. provides that in order to be considered valid, an analysis of a person's breath must have been performed substantially according to methods approved by the Department of Law Enforcement. The statute goes on to state: “For this purpose, the Department may approve satisfactory techniques or methods.” Subsection (f) of the same statute provides: “The tests determining the weight of alcohol in the defendant's blood or breath shall be administered at the request of a law enforcement officer substantially in accordance with the rules of the Department of Law Enforcement. Such rules must specify precisely the test or tests that are approved by the Department of Law Enforcement for reliability of result and ease of administration which must be followed in all such tests given under this section.” 

Pursuant to § 11D-8.003, Florida Administrative Code, the Department approves the Infrared Light Absorption Test as the approved method for evidentiary breath testing, and the Intoxilyzer 8000 is designated as an approved breath-test instrument. 11D-8.007(4) provides: “. . . .When operating an Intoxilyzer 8000 instrument, a breath test operator shall conduct a breath test in accordance with Operational Procedures Intoxilyzer 8000 FDLE/ATP Form 37-Rev. August 2005. . . .” Form 37 is incorporated by reference into the Administrative Code by §11D-8.017. 

With respect to instructions regarding the procedure to be employed in obtaining a breath test sample, Form 37 merely instructs the breath test operator: “Have the subject provide a breath sample into the instrument,” without specifying either the volume of breath to be acquired, or the length of time the subject is to blow into the instrument. 

In order to qualify as an approved breath-alcohol test, Florida Administrative Code § 11D-8.002(12) provides that a minimum of two samples of breath collected within fifteen minutes of each other, producing two results within 0.020 g/210L must be obtained. 

To be sure, one of the core purposes in requiring law enforcement to use only approved techniques and methods in obtaining breath-test results is to ensure reliable scientific evidence for use in future court proceedings. State v. Bender,382 So.2d 697, 699 (Fla. 1980). Breath-test results are admissible into evidence upon compliance with the statutory provisions and the administrative rules enacted by its authority, and the fact-finder may presume that the test procedure is reliable. Bender, at 699. A defendant may in any proceeding attack the reliability of the testing procedures. Bender, at 699. However, in doing so, the defense has the burden of rebutting the presumption, including in instances in which the challenge is to the scientific soundness of the rules themselves. Robertson v. State, 604 So.2d 783, 789, n.6 (Fla. 1992). 

As the defendants' allegation is that Form 37, as incorporated into the Florida Administrative Code, fails to direct breath-test operators as to the volume of the sample to be collected, and that, consequently, breath-test results vary by volume, the defendants are challenging the scientific soundness of the current state of the statutes and administrative rules. Accordingly, the defendants have the burden of establishing the scientific unreliability of the statutes and administrative rules and of the breath-test results obtained pursuant to those statutes and administrative rules. The evidence produced by the defendants at the hearing, as summarized below, must be evaluated against their burden. 

III. EVALUATION OF TESTIMONY RELATING TO EACH GROUND FOR RELIEF: 

A. The longer a subject blows into the Intoxilyzer 8000, the higher the breath-test result. 

The defendant relies upon the statistical analysis of Thomas E. Workman, Jr., an electrical engineer with experience in analyzing data from a number of positions he has held with computer companies, in concluding that the larger the volume sample, the higher the Intoxilyzer 8000 breath-test result. Mr. Workman compiled more than 91,000 breath-test results, which are reported electronically to the Florida Department of Law Enforcement, from the number of Intoxilyzer 8000 instruments employed by Florida law enforcement agencies. 

From the compiled data, Mr. Workman plotted a number of graphs and tables depicting the difference in volume and the corresponding difference in breath-test results for each of the two samples in a set. For example, in Defense Exhibit 11, Mr. Workman recorded 14 sets of breath-test results in which the second breath-test volume was minus 2.8 liters that of the first sample.1 The average difference in breath-test results for these 14 sets of breath test samples was -- .009571429. 

On cross-examination, Mr. Workman agreed that (as depicted in his graph Defense Exhibit 5), in 98% of the total sets of Florida Intoxilyzer 8000 breath-test samples the volume of the second breath-test sample was anywhere from -2.0 liters to +2.0 liters that of the first breath test sample. As the graph demonstrates, the difference in breath-test results for this set of samples was from -.005 to +.005 g/210L. In other words, in Florida, 98% of all Intoxilyzer 8000 sets of breath-test results fall within .005 of each other. Mr. Workman further testified that when the range in volume difference between the first breath-test sample and the second breath-test sample is expanded to include from -4.0 liters to +4.0 liters (as depicted in Defense Exhibit 8), the maximum observed difference in breath-test results in any given set of samples is .02, which Mr. Workman conceded is the exact variance accepted by the scientific community.2 

Lastly, Mr. Workman conceded that some sets of breath-test samples yielded a lower breath-test in the higher breath volume sample,3 and that some sets of breath test samples yielded the same breath-test result even though the volumes for each sample were different. Nevertheless, Mr. Workman concludes that higher breath sample volumes result in higher breath-test results. 

It is not enough, however, to observe a general correlation between breath sample volumes and breath-test results. The correlation is only significant if breath sample volume arbitrarily skews breath-test results, causing the results to be scientifically unreliable. The State called as a witness Laura Barfield, Alcohol Testing Program Manager for the Florida Department of Law Enforcement. Ms. Barfield is a forensic toxicologist who is familiar with blood-alcohol toxicology, including infrared light absorption. Ms. Barfield testified that she has had training from CMI, the manufacturer of the Intoxilyzer 8000, and has been qualified as an expert witness more than 100 times regarding the operation of the Intoxilyzer 8000. Ms. Barfield testified that the theory that “the higher the blow, the higher the breath test result” is not accurate; the result could be higher, lower, or the same -- in any event, however, the result will never be higher than the blood-alcohol content 

Ms. Barfield explained that in calculating a breath-test result, the Intoxilyzer 8000 requires satisfaction of three variables: 1) time, and 2) volume, and 3) slope. The relationship among the variables is such that time and volume help to achieve slope. With respect to time, the Intoxilyzer 8000 requires at least one second of sustained breath. With respect to volume, the Florida Intoxilyzer 8000's are programmed to require a minimum of 1.1 liters of breath. Upon confirming a breath sample of at least one second and 1.1 liters of volume, the instrument then checks for the achievement of slope -- the plateau of the breath-alcohol content, which is indicative of deep lung air, which will be most representative of a subject's blood-alcohol level. 

Ms. Barfield testified that slope cannot be achieved in less than two seconds. To calculate a breath-alcohol level, the instrument averages four samples at 250 millisecond intervals. In order to assure that slope has been met, if the Intoxilyzer 8000 calculates a breath-alcohol level of <0.077 g/210L, slope cannot rise or fall >.002g/210 liters. If a breath alcohol level of >0.077 g/210L is calculated, slope cannot rise or fall more than 2.6%. 

Defendants assert that in order to assure uniform standards for all breath-test subjects, the administrative rules should specify a set volume or should direct breath-test operators to tell all subjects to expel all air from their lungs. In response to this assertion, Ms. Barfield explained that requiring all subjects to stop providing a sample at a predetermined volume level (for example, at 1.1 liters), would prejudice subjects with smaller lungs.4 Ms. Barfield testified that this is so because the breath-alcohol level of a subject with larger lungs will not achieve slope at 1.1 liters, whereas a smaller-lunged subject typically will have achieved slope at that volume. Accordingly, the smaller-lunged subject will have provided a breath sample closest to deep lung air, whereas the larger-lunged subject will have not done so. A larger-lunged subject will need to provide a higher volume to achieve slope. This reasoning is credible and makes sense. For this reason, Ms. Barfield is of the opinion, with which the court agrees, that the administrative rules cannot be re-written to require a uniform standard of breath volume for all samples obtained from all subjects. 

While Ms. Barfield, as a toxicologist, reasons that such a uniform standard would prejudice small-lunged subjects, from a legal viewpoint, the problem would not be the prejudicing of small-lunged subjects; the problem would be the failure to acquire a breath-alcohol sample from a large-lunged subject which most accurately reflects that subject's deep lung air which is most representative of that subject's blood-alcohol level. 

In order to attempt to obtain the deep-lung air from all subjects, Ms. Barfield explained that breath-test operators are trained to instruct subjects to take a normal breath and then blow into the Intoxilyzer 8000 for as long as possible, until it appears that all lung air has been expelled. The objective is to obtain all the air from the lungs so that slope is achieved. Based upon the criteria set forth above, including the check for achievement of slope, the instrument will indicate to the breath test operator whether an acceptable sample has been provided. Because the instrument checks for the achievement of slope, it is not necessary for the software of the Intoxilyzer 8000 to be rewritten in order to account for different lung capacities and it is not necessary for the administrative rules to specify that the breath-test operator should have the subject blow in to the machine as long as they can do so. 

In responding to Mr. Workman's analysis in support of the theory that higher volume breath-test samples necessarily result in higher breath-test results, Ms. Barfield expressed the opinion that the numbered volume number in liters cannot be compared to the alcohol concentration. Ms. Barfield explained that while the emphasis which the defense places on the volume number in liters is misplaced, volume does contribute to concentration. Although this assertion was not expounded upon, it is inferred from Ms. Barfield's testimony that volume contributes to concentration up to the point at which slope (and therefore deep lung air) is achieved. Following that reasoning, it is not surprising that Mr. Workman's analysis revealed a seemingly strong correlation between volume and the level of breath test results. 

With respect to the ranges of variation in breath-test results observed by Mr. Workman, Ms. Barfield pointed out that his compilations reveal that all of the sets of results are within 0.02 of each other,5 which is the degree of variance recognized by the scientific community as acceptable to ensure scientific reliability of the results. Considering the observation from Mr. Workman's studies that 98% of the Florida Intoxilyzer 8000 sets of breath-test results yield a variance of .005, the accuracy of both breath-test results in any given set is scientifically reliable. As aptly noted by Ms. Barfield, a .125 or .127 breath-test result is still a .12. The court agrees. 

While the court appreciates the amount of work expended by Mr. Workman to compile the data of the Florida Intoxilyzer 8000 breath-test results, and to analyze the data in the form of charts and graphs, the value of his testimony as to the resolution of the ultimate issue for the court's consideration is limited, as he is not a toxicologist, as is Ms. Barfield. While Mr. Workman acknowledges in his article, as foot-noted above, that other factors bear upon the calculation of breath-test results, he is not in a position, by virtue of training or experience, to identify or assess the impact of those factors. Moreover, while he can point to a general correlation relating to breath-test volume and a resulting breath-test result, he cannot calculate, as pointed out by Ms. Barfield, the amount of air any given subject inhaled (to have to necessarily, in turn, exhale) prior to the provision of each of that subject's two successive breath samples. Nor can Mr. Workman express an expert opinion with respect to the significance of the difference in lung capacities and the ability to reach deep-lung air in order to achieve slope. On the other hand, Ms. Barfield, as a forensic toxicologist, addressed the factors bearing on the obtaining of a breath-test sample, and on the calculation of a breath-test result, including the significance of different lung capacities. The court finds her testimony to be credible. 

Based upon the foregoing, the defendants have not satisfied their burden of proof in establishing that any correlation between breath-test volume and breath-test result is the result of scientific unreliability of the Intoxilyzer 8000. Pursuant to Bender, supra.,the results are presumed admissible and reliable. To the contrary, Mr. Workman's analysis shows that in 98% of the observed sets of Florida Intoxilyzer 8000 breath-test results, the variance is .005, well within the scientifically acceptable range of .02. As provided in Bender,any defendant who chooses to challenge the reliability of his or her specific breath-test results in his or her case may do so. However, in the instant cases, the defendants have not met their burden of establishing a violation of due process based upon an alleged systemic tendency for the Intoxilyzer 8000 to record arbitrarily higher breath-test results based upon higher breath-test volume samples. 

B. The wide discretion given to breath-test operators in controlling the volume of a breath-test sample enables them to determine who provides a sample above, and below, the legal limit of .08, and further allows them the opportunity to manipulate the results to within .02 of each other. 

With respect to this allegation, Ms. Barfield testified that although the Intoxilyzer 8000 electronically transmits to FDLE the volume values of any given subject's breath-tests, the breath-test operators never see the volume value and the Intoxilyzer 8000 does not display the breath-test result for the operator's view until the sample has been accepted by the instrument. Thus, this allegation is not well-founded. 

C. The variation in breath-test volume results in a corresponding variation in the air-to-alcohol partition ratio, which casts doubt upon the scientific reliability of any given breath-test result because the Intoxilyzer 8000 is calibrated to always use a 2100:1 air-to-alcohol partition ratio. 

As noted above, Florida Statutes provide that a person is guilty of DUI if that person has a breath-alcohol level of 0.08 or more grams of alcohol per 210 liters of breath and prescribe that the breath-alcohol level must be based upon grams of alcohol per 210 liters of breath, which translates to a 2100:1 air-to-alcohol partition ratio. Defendants argue that the variation in breath-test volume results in a varying air-to-alcohol partition ratio depending on the volume of the sample produced. Because the Intoxilyzer 8000 calculates breath-alcohol based upon a 2100:1 air-to-alcohol partition ratio, the defendants argue that the Intoxilyzer 8000's breath-test results are scientifically unreliable, as one cannot be sure of the actual air-to-alcohol partition ratio of any given breath-test sample. Defendants rely upon the testimony of Dr. Alfred E. Staubus, who holds a doctorate degree in pharmaceutical chemistry. Dr. Staubus explained that the 2100:1 air-to-alcohol partition ratio, also known as Henry's Law, is based upon the principle that 1 deciliter of blood contains as much alcohol as 210 liters of breath. Dr. Staubus testified that while blood-alcohol level remains the same, breath-alcohol level changes in that the longer a subject provides a breath-test sample, the lower the air-to-alcohol partition ratio. Therefore, Dr. Staubus concludes, that because the Intoxilyzer 8000 assumes a 2100:1 air-to-alcohol partition ratio, it is possible for a breath-test result to be higher than that subject's blood-alcohol level. 

Dr. Staubus testified that a subject's air-to-alcohol partition ratio becomes lower the longer that subject provides a breath sample due to body temperature. Dr. Staubus explained that the Intoxilyzer 8000 assumes a body temperature of 34 degrees Celsius, at which the 2100:1 air-to-alcohol partition ratio is accurate. Body core temperature, including at the lungs from which deep-lung air originates, is 37 degrees Celsius. Dr. Staubus testified that at 37 degrees Celsius, the air-to-alcohol partition ratio is actually 1756:1. Based upon the difference between the 1756:1 air-to-alcohol partition ratio of deep-lung air and the Intoxilyzer 8000's calibration to assume an air-to-alcohol partition ratio of 2100:1, Dr. Staubus posits that inaccurate breath-test results are reported. 

Dr. Staubus also maintained that the longer a subject holds his or her breath before providing a breath sample, the warmer the breath, which will, in turn, result in a higher breath-test result. Conversely, if a person hyperventilates, the breath-test result will be lower. Dr. Staubus testified that although the FDLE Intoxilyzer 8000 Reference Guide (Defense Exhibit 18) directs breath test operators to have the subject normally inhale, law enforcement officers violate this directive by having subjects take deep breaths of air. On cross-examination, Dr. Staubus revealed that the source for his testimony that law enforcement officers tell subjects to take deep breaths was Steve Daniels, who purportedly works, or used to work, with FDLE, and with whom Dr. Staubus first met, and spoke to, on a recess at the hearing in the instant case. Dr. Staubus conceded that he did not witness the administration of the Intoxilyzer 8000 for any of defendants involved in the instant case. The State directed him to the manual for the Florida Breath Test Operator's Course (Defense Exhibit 20), which instructs breath-test operators that in order to obtain deep lung air, they are to instruct the subject to inhale normally and provide a continuous, sustained sample until they are told to stop. [The manual, at page 12, goes on to state: “The breath test operator shall tell the subject to stop blowing when the subject appears to have expelled all of the air out of his/her lungs during a single breath.”] 

In support of his theory that the air-to-alcohol partition ratio of any given breath sample is closer to 1756:1 than to 2100:1, Dr. Staubus drew a graph with hypothetical values and performed a series of 22 breath tests upon himself using his own Intoxilyzer 8000, while he was in various stages of intoxication. This self-study is the subject of his paper “Demonstration of the Effects of Duration of Blowing” (State Exhibit 4). The conclusions of his self-study are similar to the observations of Mr. Workman's analysis -- the higher the breath volume, the higher the breath-test result. Regarding this self study, Dr. Staubus conceded that it is not good scientific practice to be drinking alcohol while conducting a scientific study. Additionally, he confirmed that although a blood-alcohol sample should be taken for comparison purposes before providing a breath sample, he did not perform any blood tests to compare to his own breath-test results. Moreover, he has not done any studies which prove that a high volume breath-test sample results in a higher breath-alcohol level than a blood-alcohol level. 

The State elicited testimony from Laura Barfield to rebut Dr. Staubus's testimony. Regarding his hypothetical (see the fourth page of State Exhibit 4), Ms. Barfield explained that Dr. Staubus's assumptions that: 1) the breath-alcohol level of .068 at 5 seconds with a corresponding 2316:1 air-to-alcohol partition ratio, would 2) increase at 7 seconds to a level of .075 with a corresponding 2100:1 air-to-alcohol partition ratio, and would, finally, 3) increase at 9 seconds to a level of .083 with a 1898:1 air-to-alcohol partition ratio, at which time the Intoxilyzer would accept the sample, would, in actuality, violate the slope requirements of the Intoxilyzer 8000, as related above, because the jumps in breath-alcohol levels between those time intervals would be too great to achieve slope. Thus, the hypothetical is not convincing, as it is unrealistic. 

Addressing Dr. Staubus's assertion that differences in breath sample temperatures result in varying air-to-alcohol partition ratios, thereby resulting in inaccurate breath-test results, Ms. Barfield expressed, as noted above, that a breath-test result can never be higher than a subject's blood-alcohol level; blood-alcohol concentrations will always be higher than breath-alcohol concentrations. Ms. Barfield explained that while blood-alcohol and breath-alcohol do not necessarily correlate, breath-alcohol more closely reflects arterial blood-alcohol levels, rather than venous blood-alcohol levels (which are generally 10% higher than breath-test levels). However, breath-alcohol levels will always be less than arterial blood-alcohol levels. Put another way, Ms. Barfield explained that one can only get from breath what near blood is, within 5 to 10%, and that breath under-estimates blood. 

In support of her assertions regarding these relationships between breath and blood-alcohol levels, Ms. Barfield testified that blood-to-breath studies since the 1950's have confirmed blood-alcohol levels are always higher than breath-alcohol levels. She recounted the findings of three 2006 blood-to-breath correlation studies conducted by the Oregon State Police Forensic Services Division (State Exhibit 3) which compared Intoxilyzer 8000 breath-test results to contemporaneous blood-test results and concluded that blood-alcohol results are always higher than breath-alcohol results. 

As for the difference in temperature between deep-lung air and mouth-air, Ms. Barfield testified that by the time deep-lung air is expelled from a subject's mouth, that air has cooled from the body's core temperature of 37 degrees Celsius to 34 degrees Celsius, which is also why the breath-alcohol concentration will be lower than the blood-alcohol concentration. As the air sample is 34 degrees Celsius, the 2100:1 air-to-alcohol partition ratio utilized by the Intoxilyzer 8000 is appropriate. Moreover, Ms. Barfield reiterated that the scientific community accepts the 2100:1 air-to-alcohol partition ratio, and the Florida Legislature has deemed the 2100:1 air-to-alcohol partition ratio appropriate in evaluating breath-test samples for DUI cases. 

The court finds the testimony of Ms. Barfield more credible than the testimony of Dr. Staubus, particularly considering her testimony is supported by the findings of the Oregon State Police Studies comparing blood-alcohol to breath-alcohol levels. Dr. Staubus's testimony was largely based upon a flawed hypothetical and a questionably conducted self-study of his own breath-alcohol levels which were not compared to contemporaneous blood-test levels, as was done in the Oregon studies. Moreover, Dr. Staubus's breath-test results, which yielded higher breath-alcohol levels in the higher volume sample within each set of results, do not refute the testimony of Ms. Barfield that those higher levels are due to slope having been achieved at deep-lung air. In short, Dr. Staubus's self-study does not establish scientific unreliability of his breath-test results, or of the defendants' breath test results, or of the results of the thousands of breath-test results electronically reported by Florida Intoxilyzer 8000 instruments to FDLE. Accordingly, the court finds that the defendants have not met their burden of establishing that by utilizing a 2100:1 air-to-alcohol partition ratio, the Intoxilyzer. 8000 inflates breath-alcohol levels in violation of the defendants' due process rights. 

For the reasons set forth above, it is 

ORDERED AND ADJUDGED that defendant Timothy Allen Buswell's Amended Motion in Limine to Exclude Intoxilyzer Results is hereby DENIED. 

__________________ 

1While the table in Defense Exhibit 11 purports to depict those 14 sets of samples in which the difference between volumes was minus 2.8 liters, apparently Mr. Workman rounded the differences to -2.8. Only one of the fourteen sets of samples yielded a difference of exactly -2.8. The integrity of this rounding technique is of concern, considering the extent of the variance in breath-test results attributed to the difference in volume between the two samples in each set is alleged to have resulted in a due process violation. 

2While Mr. Workman's testimony was that the difference is .02, a review of the graph reveals that the range is really from a point between -.02 and -.015, to a point slightly less than +.0l. This is true because, as depicted in the graph (Defense Exhibit 8): 1) the range of those breath-test results in which the volume of the second breath test sample was up to 4.0 liters greater than the volume of the first breath-test sample was a value less than +.01; and 2) the range of those breath-test results in which the volume of the second breath test sample was up to 4.0 liters less than the volume of the first breath test sample was a value greater than -.02. Therefore, Mr. Workman's testimony that the range was .02 overstated the actual findings. The true value of the range becomes significant later in the court's analysis, considering the scientific community accepts a .02 variance between breath-test results. 

3Indeed, the State established in State Exhibit 1A-CC that in 28 of the 73 sets (38%) of breath-test results in the cases of the defendants who originally joined in this motion the higher volume sample yielded a lower breath-test result. In an article written by Mr. Workman summarizing his compilation of the Florida Intoxilyzer 8000 data (Defense Exhibit 28), he wrote: “Other influences, besides volume, are relevant to the measurement of alcohol. These other factors may present a test in which the second volume is higher, yet the alcohol reading is lower. This should be expected, statistically, for a small number of instances, and reflects other influences that present greater influences on the test in question. Though other influences are present, the influence of volume is still present, it simply has been overshadowed by some other factor in such a Subject Test record which shows less alcohol and more volume.” 

From this assertion, it is apparent that it is only when trying to reconcile instances of higher volume samples yielding lower breath-test results that Mr. Workman recognizes that other factors influence breath-test results. Significantly, neither in his article, nor in his testimony, did Mr. Workman expound upon these factors. Perhaps this is not so surprising considering, as he is not a toxicologist, he does not appear to have the expertise to do so. Without sufficient expertise, the validity of the assertion that the influence of volume has been overshadowed by some other factor in a test record which shows less alcohol and more volume is suspect. With all due respect to Mr. Workman, 38% of the breath-test results of the sub-pool of these defendants who originally joined in this motion is more than “a small number of instances.” 

4Ms. Barfield testified that the average woman has 5 liters of lung capacity, whereas the average man has 6 liters. 

5As observed in footnote 2, Mr. Workman's conclusion of a maximum .02 variance over-states his actual findings. 

* * *
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