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Criminal law -- Driving under influence -- Evidence -- Breath test -- Substantial compliance with administrative rules -- Motion to exclude breath test results on ground that rules do not provide for uniform testing procedure is granted -- Rules which give breath test operator unlimited discretion as to length of blow and allow operator to require longer blow than manufacturer's requirement, allow operator to tell subject to blow as hard as possible, which creates possible false high reading, and allow operator to obstruct exhaust ports of machine enable operators to manipulate test results and do not create scientifically reliable test 

STATE OF FLORIDA vs. BRUNO CESAR DA ROCHA and KATHARINE McKAY STICE, Defendants. County Court, 2nd Judicial Circuit in and for Leon County. Case Nos. 2005CT3951A1 & 2006CT1354A1. November 7, 2006. Augustus D. Aikens, Jr., Judge. Counsel: Danielle Kelley and Kate Doyle, Assistant State Attorneys. A. Collin Cherry, Law Office of Collin Cherry, Tallahassee, for Defendants. 

ORDER GRANTING MOTIONS IN LIMINE

THIS CAUSE came on to be heard before this court on Defendants' Motions in Limine and the Court having previously heard the testimony of witnesses and the argument of Counsel for Defendants and the State regarding the same issues in The State of Florida vs.: Ashley Arcement, 2005CT2461 [13 Fla. L. Weekly Supp. 1399a]; Michael Arnwine 2006CT4089; Robert Davis, III, 2005CT4389; Michael Green, 2005CT2717; Geoffery Harkan, 2005CT4424; Ronald Lockley 2005CT5107; Vernon Powell 2005CT2945; Rebecca Ruellow, 2005CT2718; Adam Smith 2005CT2070; Michael Waters 2005CT2913; David Welling, 2005CT470; and Lindsey Wilkins, 2005CT2697, the parties stipulating to the facts and adopting the previous arguments and evidence as presented in the above hearings and the court being otherwise fully advised in the premises, finds as follows: 

I. FINDINGS OF FACTS

1. Both of the Defendants were arrested and charged with Driving Under the Influence (DUI). 

2. After the arrest, all were placed in custody, and then read the Florida Implied Consent law under Section 316.1932(1)(a)1.a., Florida Statutes. 

3. Thereafter, they all submitted to testing by the Intoxilyzer 5000. The breath samples from each Defendant was above .08 grams of alcohol per 210 liters of breath. 

4. The law enforcement personnel in each case utilized Florida Department of Law Enforcement Alcohol Testing Program Breath Test Result Affidavit, FDLE/ATP Form 14 -- Revised March 2002, Ref. Pursuant to Rule D-8.007, F.A.C. in administering the Intoxilyzer 5000 to test each Defendant. 

5. The Florida Department of Law Enforcement/Alcohol Tasting Program (hereinafter “FDLE/ATP”) Form 14 is used to record historical facts of each Defendant testing under the Intoxilyzer 5000 instrument. Most importantly, it is to provide the procedural steps the breath test operator is required to follow in utilizing the Intoxilyzer 5000 instrument. 

6. The form is a self-authenticating legal document, which is admissible in evidence. Form 14 provides: 

“In accordance with section 316.1934(5), F.S., this completed form is admissible without further authentication and is presumptive proof of the result herein.”

7. Specifically, FDLE/ATP Form 14 gives the following instructions in response to the Intoxilyzer 5000 prompts and procedures at Steps 6 and 9: 

“6. When LED displays flashing message, “PLEASE BLOW” or “PLEASE BLOW/R”, have the subject blow into the breath tube through the mouthpiece until told to stop.”(E.S)

* * * 

“9. When LED displays flashing message, “PLEASE BLOW” or “PLEASE BLOW/R” have the subject blow into the breath tube through the mouthpiece until told to stop.”(E.S.)

8. The Intoxilyzer 5000 manufacturer specifies a 6 second blow is necessary to provide an acceptable sample to evaluate a person's breath alcohol level. (T-60, L 4-10). 

9. Under FDLE's previous Form 23, breath test subjects were instructed to blow until the Intoxilyzer 5000 tone stops. That tone could be heard for 6 seconds. (T-84, L 17-19). 

10. Laura Barfield also testified the rule was changed “to give the operator control over obtaining a sample by having the subject provide a sample until they 

11. Laura Barfield also testified Form 14 is intended to exceed the manufacturer's requirements: 

“The rules don't concentrate what the manufacturer requires. The manufacturer requires a minimum acceptable sample. Everyone must meet this minimum. The rules go above and beyond. They take the minimum and they go further by having a person blow as long as they possibly can to ensure a more accurate sample upon which you get the quantitative results.” (T-92, L 11-17).

12. When a subject provides a minimum acceptable sample, Laura Barfield testified the instrument will display a zero. However, a minimum acceptable sample is not satisfactory to the Department: 

“Q. . . I've got someone that's been accused of DUI. He comes in, we have read him implied consent and he has agreed to take the breath test, and he sits down at the table. You give him -- he sits down and you give him the tube and he starts blowing. The number, like you said, will start going up. When he has reached an acceptable sample a legal sample, something that we can bring to this court and use, that machine shows a zero, is that correct?”

13. When the zero pops up, Laura testified the instrument has determined the minimum acceptable sample requirements have been met: 

“It's telling you that it has met a minimum acceptable sample requirement, meaning it met slope, it met pressure and it met time. It's met all three of those parameters.” (T-95, L5-7).

14. When the zero pops up the operator can have the subject stop blowing even though the numbers are still rising and the sample would be admissible in court. (T-95, L 14-23) (T-96, L 10-15). 

15. The instrument can be operated with its numerical display on or off at the discretion of each testing agency (T-98, L 7-9). The State argues that by allowing the operator to tell the subject to blow until he sees the numerical display levels off, the operator can assure deep lung air is reached. 

16. An operator is also able to watch the numerical display and could tell the person to stop when he gets within .02 of a previous sample. (T-99, L13-17). 

II. ISSUES PRESENTED

17. The issues before Court are framed by Defendant's motions. Defendants request the Court to suppress Defendants' intoxilyzer test results and require the State not to mention or refer to Defendants' results because the rules relating to administering intoxilyzer tests are 

insufficient/inadequate to insure the reliability of the Defendants' test results. 

18. Specifically, Defendants point to FAC 11D-8.017, Form 14, Paragraph 6 through 9 and argue that the procedures required by Form 14, paragraphs 6 through 9 allow law enforcement officers discretion to control the length of a Defendant's blow and thereby gives the breath test operator the ability to: 

a. Manipulate breath test readings,

b. Determine who blows over or under .08, and 

c. Bring two samples within .02 of each other. 

III. STATUTORY AND LEGAL FRAME WORK

19. The Florida Legislature has delegated to the FDLE/ATP the authority to promulgate rules for the administration of the implied consent program. Section 316.1932, Florida Statutes, provides that the Alcohol Testing Program within the Department of Law Enforcement is responsible for the regulation of the operation, inspection and regulation of the breath test instruments and shall promulgate rules for the administration of the implied consent program. 

20. Florida's implied consent law provides that a law enforcement officer who has reasonable cause to believe an individual is driving under the influence of an alcoholic beverage may request the individual to submit to an approved breath test for the purpose of determining the alcoholic content of his or her breath. Section 316.1932(1)(a), Florida Statutes. 

21. To be valid, an analysis of a person's breath must be performed substantially in accordance with the methods, rules and regulations approved by FDLE. Any insubstantial differences between approved techniques and actual testing procedures in any individual case do not render the test or test results invalid. Section 316.1932(1)(b)(2), Florida Statutes. FDLE Rules are found in chapter 11-D-8 of the Florida Administrative Code. 

22. As previously stated, breath test results are admissible in evidence if the tests are administered in substantial compliance with applicable FDLE rules. Section 316.1934(2) and (3), Florida Statutes. 

III. CONCLUSION OF LAW

23. This Court has determined Defendants' motion to be considered as a Motion in Limine. Defendants seek to preclude the introduction of any intoxilyzer 5000 results because current FDLE rules do not adequately provide for uniform breath testing procedures. 

24. According to the testimony of Laura Barfield and as demonstrated by the graphs she drew at the hearing, an operator can obtain a wide variance in the intoxilyzer reading simply by varying the time the test subject blows into the machine. One operator who has a subject blow into the machine for an extended amount of time might get a test result substantially higher than the operator who has the same test subject blow into the machine for the minimum six seconds required by the manufacturer. Despite such a huge variation, either of the two readings would be properly admitted into evidence, according to Ms. Barfield, since either reading is in conformity with Form 14. This is so because Form 14 does not address any uniform standards for the time of the blow. The duration of the blow is left solely to the discretion of the operator. Contrary to the State's argument, the operator is not required to have the subject blow until the numerical display levels off. The rule does not require the numerical display to be on. 

25. The Defendants assert that due to the absence of a uniform time standard in Form 14, operators are able to manipulate the breath test result by: 

a. Telling the person to take a deep breath and blow as hard as they possibly can which would pressurize the sample chamber, and you will get a false high reading.

b. Have the subject blow longer than required by the manufacturer; and

c. Obstruct the exhaust port on the machine. (T-53, L 13-19).

26. In response to Defendants' assertion, Ms. Barfield acknowledged the Defendants' previously expressed concern of taking a deep breath and blowing hard “could trigger a mouth alcohol response because you're putting so much concentration through too quickly.” (T-91, L 19-23). 

27. Accordingly, this court finds that such operator “blow hard” instructions create a possible manipulation of the Intoxilizer 5000 results that is not properly addressed by FDLE's rules. 

28. Secondly, as to the claim that exhaust ports can be obstructed, Ms. Barfield testified that it is something operators are “trained not to do.” (T-92, L4-5). Likewise, this court finds that practice also creates a possible area of manipulation, which is not addressed in the FDLE's rules. 

29. Finally, Defendants argue that the instruction to have subjects to “blow longer than the manufacturers requirement” for an acceptable sample results in manipulated results. 

30. Ms. Barfield acknowledges Form 14 goes “above and beyond” manufacturer's requirements. “They take the minimum and they go further, by having the person blow as long as they possibly can to ensure a more accurate sample upon which you get the quantitative results.” (T-92, L14-17). 

31. Ms. Barfield, the State's expert, testified that the objective of the instruction in Form 14 is to have the subject blow into the machine as long as possible to reach the “deep lung air” which would give the most accurate reading according to Ms. Barfield. There is nothing in the rule which guides the operator as to when deep air lung is reached. Form 14 merely instructs the operator to require the subject to blow until the operator tells them to stop. The problem here is there is no guidance given to the operator on the collection of the sought after deep lung air. The rule does not give any guidance on the use of the numerical display to determine when deep lung air is reached. 

32. When challenged about Form 14 during the hearing, Ms. Barfield continually referred to the training given to the operators that teaches the operators to have the test subject blow as long as possible. The rule fails to provide guidance to operators in recognizing the methods and the extent of a physically possible blow. Ms. Barfield testified that gender plays a role in determining what is possible among women and men during a 6-second blow (T-84, L 13-16). It must also be true that differences exist based on age, health, and physical condition of the subject. Likewise, the rule fails to address these differences. 

33. As Judge John D. O'Brien correctly observed in State v. Hoover et al., 2003-1754 CTMA, Fourteenth Judicial Circuit, In and For Bay County: 

“It is the very purpose of the rules to make the test reliable, and those rules are “essential” according to our Supreme Court. This Court simply cannot find that the tests are reliable enough with rules that permit wide variation in test results. The bottom line is simply that the legislature has specifically mandated FDLE to make rules which assure scientific reliability and they have not done so. To satisfy the statute, the rules must be sufficiently unambiguous that the results do not unreasonably vary simply by operator discretion. Rules that permit a test operator to have the subject blow into the machine as long as he, in his undirected discretion wishes, with attendant variation in test results, is insufficient to create a scientifically reliable test.”

Accordingly, it is 

ORDERED AND ADJUDGED that the motion of the Defendants is hereby GRANTED and the breathalyzer result obtained in these cases will not be admissible in any subsequent trial without additional appropriate showings. 

* * *
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Criminal law -- Driving under influence -- Evidence -- Breath test -- Error to find as matter of law that state could not show breath test administered to defendant was reliable simply because court had previously found that rules for breath test operation provided by Florida Department of Law Enforcement via Form 14, which requires test operator to have subject blow into Intoxilyzer mouthpiece until told to stop, were not sufficient to produce reliable results in all cases -- Although prior ruling removed case from implied consent statute and accompanying presumptions, state still has opportunity to admit breath test under common law Bender test -- State did not waive opportunity to attempt to establish admissibility of test under common law predicate by failure to present evidence or make proffer at hearing on motion in limine where trial court specifically stated at that hearing that it did not want to hear any evidence 

STATE OF FLORIDA, Plaintiff/Appellant, v. HAROLD JACOBSON, et al., Defendants/Appellees. Circuit Court, 14th Judicial Circuit (Appellate) in and for Bay County. Case No. 05-2772K. L.T. Case No. 03-2807CTMA et al.1 August 10, 2006. John D. O'Brien, County Court Judge. Counsel: Autumn M. Miller, Assistant State Attorney. James H. White, Jr., for Appellee. 

[Editor's note: Lower court order published at 12 Fla. L. Weekly Supp. 1188a.] 

(DEDEE S. COSTELLO, J.) The State appeals an order of the county court granting the Defendants'/Appellees' motions in limine, excluding their Intoxilyzer test results. Having considered the parties' briefs, the court file and records, and being otherwise fully advised, this Court finds as follows: 

I. Procedural History

Defendant Jacobson was cited for driving under the influence. He filed a Motion in Limine and/or Motion to Suppress asking for the suppression of his Intoxilyzer test results. He asserted that the FDLE's Testing Program Form 14, pursuant to Chapter 11D-8, Florida Administrative Code, Pursuant to Rule 11D-8.017, (“Form 14” or “the rule”) which was used in administering his test, was inadequate to ensure the reliability of the Intoxilyzer test results. Form 14 required the breath test operator to have the subject blow into the mouthpiece until told to stop. Defendant asserted that, because the machine could register an acceptable reading in approximately six seconds, and because the longer the subject blows, the higher the reading is, test operators were able to use discretion to manipulate test results, both to achieve a higher result and to bring the two samples within the required .02 reading of each other. (See R1 at pp. 10-13). 

Because similar motions were filed in multiple DUI cases, three Bay County judges, Judge O'Brien and Judges Elijah Smiley and Thomas Welch, conducted an en banc evidentiary hearing on the issue. The judges reserved the right to rule individually in their own cases. (See transcript of hearing at R1 at pp. 118-200; R2). 

Judge O'Brien initially entered an order denying the Motion in Limine/Motion to Suppress. (See R1 at pp. 98-101). Judge O'Brien specifically found that, “If Form 14 had simply said have the subject blow into the machine as long as possible, there would be no ambiguity and no reason for this hearing. Of course, the present rule does not say that.” However, he found that breathalyzer operators where instructed in their training to have the subjects blow into the machine for as long as possible. Therefore, he found that the curriculum of the school supplemented the instructions in Form 14, providing an unambiguous standard of administration. (See R1 at pp. 98-100). 

Upon a motion for rehearing filed by Defendant, Judge O'Brien reversed his decision. He determined that he was incorrect in finding that the operators' training could fill the void created by the lack of any standard in Form 14. Judge O'Brien found that such standards must be contained in rules supplied by the FDLE, and that breathalyzer school did not constitute a “rule.” The judge found that, without a discernable standard, Form 14 allowed a test operator, simply by varying the time the test subject blew into the machine, to get a wide variance in readings. He further found that the lack of a directive in Form 14 permitted the operator to decide who passes and who fails by manipulating the length of the blow and permitted the operator to manipulate the required .02 conformance between the two tests. He found that, although the breathalyzer school directed operators to have the subject blow into the machine for as long as possible, the FDLE did not have an oversight program in place to determine if operators were, in fact, administering the tests according to their training. He further found that the legislature and Florida Supreme Court have required the FDLE to enact “rules” which ensure scientific reliability, and that, given the lack of a standard in Form 14, it had not done so. While acknowledging that Judge Welch had denied the motion in his cases, Judge O'Brien felt that the mandate of the legislature and the Supreme Court required him to grant them motion in his cases. (See R1 at pp. 110-15). The State filed a notice of appeal from Judge O'Brien's decision. (See R1 at p. 116). 

This Court found that the county court had granted the motion for rehearing without actually holding a rehearing. This Court found that the county court erred in failing to hold a new hearing before amending the order, thereby preventing both sides from having an opportunity to present further evidence or argument. Thus, the Court reversed and ordered the county court to conduct a hearing. (See R3 at p. 469). 

After conducting a hearing, the county court again granted the Motion to Suppress/Motion in Limine, finding that the legislature and the Supreme Court had required the FDLE to make rules on the administration of the breathalyzer that ensure scientific reliability, and that Form 14 as it presently existed failed to do so. The court adopted and republished its prior opinion granting the motion. (See R3 at pp. 471-73). The State filed a notice of appeal of Judge O'Brien's order. However, inexplicably, and in spite of the fact that Judge Welch had come to a contrary ruling in his cases and, therefore, the county court judges were applying different standards, the State voluntarily dismissed the appeal. (See R3 at p. 480). Thus, this Court did not have an opportunity for appellate review of Judge O'Brien's order. 

Defendant Jacobson's case progressed toward trial. He filed a Motion in Limine, seeking to prohibit the State from introducing the Intoxilyzer test results, based upon the prior order of the county court. Defendant argued that the State could not meet the common law test for admissibility under Robertson v. State, 604 So.2d 783 (Fla. 1992), and State v. Bender, 382 So.2d 697 (Fla. 1980), asserting that the court had previously ruled that the test was unreliable and, therefore, it was impossible for the State to meet the Bender requirements for admissibility. (See R3 at pp. 481-83). 

On August 25, 2005, the county court held a hearing on the motion in limine. (See R42). The parties agreed that, based upon the court's prior order, the only way the State could introduce the Intoxilyzer test at trial was to meet the common law Robertson/Bender test for admissibility. (Id. atpp. 8-16). Defendant argued that, because one of the prongs of that test was to show that the test was reliable, the State could not meet the test as a matter of law, because Judge O'Brien had previously found that tests conducted under Form 14 were scientifically unreliable. (Id. atpp. 8-10, 12-13). The State argued that the court's prior ruling did not find that all of the breath tests were unreliable, but that the FDLE standard itself did not ensure reliability in all cases and, therefore, was not valid. The State asserted that, absent the FDLE standard, it should still have the opportunity to prove, under the common law framework, that each test in each particular case was reliable with respect to the particular defendant. (Id. at pp. 11, 13-15). The State acknowledged that it did not have witnesses present in court at that time to establish the Robertson/Bender factors, but claimed that it did not because the court had repeatedly ruled in the other DUI cases that were the subject of the prior order and appeal that it did not want to hear such evidence, and stated that it would provide the witnesses if the hearing was continued. (Id. at pp. 10-11, 13). The court stated that it did not want to hear such evidence. (Id. atp. 13). After more argument on the applicability of Robertson/Bender, the hearing concluded. 

On September 16, 2005, Judge O'Brien entered an order granting the Defendant's Motion in Limine. He found that, as a matter of law, there was no way for the State to meet the first and third prongs of the Bender test, because “there is no way for an expert to know how long a subject blew into the machine, nor is there any legal standard as to how long the subject should have blown into the machine.” He found that expert testimony could not cure the absence of rules which caused him to grant the motion in limine in the first place. (See R3 at 486-87). This appeal followed. (See R3 at 488). 

II. Merits of the Appeal

As set forth above, the only order on appeal is the county court's order of September 16, 2005, granting the Defendant's Motion in Limine by finding that, as a matter of law, the State could not meet the common law Robertson/Bender test for admissibility. Because the State dismissed the appeal of the initial order granting the Motion to Suppress/Motion in Limine, the county court's findings regarding the validity of Form 14 are not before this Court. 

In its Initial Brief, the State argues that the county court erred in finding that, as a matter of law, the State could not establish the first and third prongs of the common law test. The State argues that, because the common law test applies regardless of whether or not the implied consent statute exists, the court should not have applied its ruling concerning Form 14, which arose from the implied consent framework, to bar the State from admitting the results under the common law framework. Further, the State argues that the county court erred in ruling that it could not establish the first and third prongs of the test without hearing any of the testimony it would have presented to establish those prongs. (See State's Initial Brief). The Defendant responds, as he did below, that the State could not meet the common law test for admissibility as a matter of law because, in light of the court's prior ruling, the State could not show that the test was reliable. (See Defendant's Responsive Brief). 

The parties state that this Court should apply an abuse of discretion standard of review, claiming that such a standard applies to a trial court's ruling on the admissibility of evidence and citing Dessaure v. State, 891 So.2d 445 (Fla. 2004). However, Judge O'Brien granted the motion below based upon his legal conclusion that the State could not meet the common law test as a matter of law in light of his prior opinion. This is a question of law, and such issues are subject to de novo review by this Court. D.M.D. v. State, 798 So.2d 851, 853 (Fla. 1st DCA 2001). 

The Bender case outlined the “common law” test for admissibility of DUI scientific testing that existed before the legislature enacted the implied consent laws. In Bender, the Supreme Court noted that, before the legislature enacted the implied consent laws, scientific tests of intoxication were admissible “without any statutory authority” if the following three-part predicate was established: (1) that the test was reliable, (2) that the test was performed by a qualified operator with the proper equipment, and (3) expert testimony was presented concerning the meaning of the test. Bender, 382 So.2d at 699. The implied consent laws make it easier for the State to establish these predicates, allowing a presumption that the test procedure is reliable and that the operator is qualified if test methods approved by the FDLE are followed. Id. (The FDLE is currently in the role that the DHSMV and the HRS were in in the Bender opinion). If the FDLE approved rules are not followed, none of the statutory presumptions apply. Id. at700. However, the State may still admit the scientific testing if it meets the common law requirements. This was further explained in Robertson, where the scientific testing of the defendant's blood did not meet the requirements of the implied consent statute because the test was not performed by an individual possessing a valid permit. However, the Supreme Court found that the evidence could still be admitted if the State met the Bender predicate. The State would not be entitled to the favorable presumptions of the implied consent law, however. See Robertson, 604 So.2d at 791. 

In this case, the county court erred by finding as a matter of law that the State could not meet the Bender requirements. In the initial order, Judge O'Brien found that Form 14 produced unreliable test results as a general matter because the lack of a standard time for blowing meant that there could be wide results in testing and the individual operators could manipulate the results. As he stated in his initial order denying the motion, “If Form 14 had simply said have the subject blow into the machine as long as possible, there would be no ambiguity and no reason for this hearing. Of course, the present rule does not say that.” (See R1 at 98-100). Judge O'Brien went on to find in his order granting the motion that the lack of a standard provided unreliable results across the board because operators' training could not be used to supplement the rules where the legislature and the Supreme Court had required “rules.” Thus, Judge O'Brien essentially found that the rules provided by the FDLE via Form 14 were not sufficient to ensure reliability in all cases. This did not, however, constitute a finding that each individual test in each individual case was itself unreliable. The effect of Judge O'Brien's initial ruling was to remove the case from the implied consent statute and its accompanying presumptions that are beneficial to the State. The State, however, still has the opportunity to admit the scientific tests under the “common law” three-part test set forth in Bender. The county court erred in finding as a matter of law that the State could not show that the test in each individual case was reliable simply because the court had previously found that the FDLE's rules did not allow for reliable testing across the board in all cases. The Miles caseis in accord with this ruling. In Miles, the Defendant, who was charged with DUI, filed a Motion to Suppress/Motion in Limine to exclude a blood alcohol test, arguing that the FDLE rules did not adequately provide for the proper preservation of blood samples because they did not indicate that the samples should be kept refrigerated. The trial court found that, because of this deficiency in the rule, the State would not be entitled to the presumptions in the implied consent law. The DCA and the Supreme Court approved of this finding. However, the State was permitted to establish scientific reliability of the blood alcohol test by laying the three-pronged common law Bender/Robinson predicate. See State v. Miles, 775 So.2d 950 (Fla. 2000). 

In light of the foregoing, the county court erred in ruling that the State could not, as a matter of law, establish the common law three-part predicate for admissibility of the test results. The court's September 16, 2005 order [12 Fla. L. Weekly Supp. 1188a] is reversed, and the case is remanded so that the State may attempt to establish the admissibility of the test under the common law predicate. The Court finds that the State did not waive its opportunity to do so by failing to present evidence or a proffer at the August 25, 2005 hearing on the motion in limine, because the judge specifically indicated that he did not want to hear any evidence. A proffer is unnecessary “where the offer would be a useless ceremony, or the evidence is rejected as a class, or where the court indicates such an offer would be unavailing. . .” O'Shea v. O'Shea, 585 So.2d 405 (Fla. 1st DCA 1991). 

Accordingly, the Plaintiff/Appellant's appeal is granted, the order granting the motion in limine is reversed, and the matter is reversed and remanded to the County Court in and for Bay County for further proceedings consistent with this opinion. 

__________________ 

1The following county court case numbers have been consolidated for purposes of this appeal: 03002087CTMA, 04001653CTMA, 04001683CTMA, 04001689CTMA, 04001744CTMA, 04002466CTMA, 05003465CTMA, 05001758CTMA, 05002472CTMA, 05003338CTMA, 05003336CTMA, 05003506CTMA, 05003497CTMA, 05004074CTMA, 05002467CTMA, 05001180CTMA, 04005134CTMA. The Court will refer to Defendant Jacobson and will cite to the appeal record for his case. 

2The “Hoover order” referred to in the transcript is Judge O'Brien's order granting the Motion to Suppress/Motion in Limine. Hoover is the last name of one of the defendants in the consolidated cases. 

* * *
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Criminal law -- Driving under influence -- Evidence -- Breath test -- Sufficiency of administrative rules -- By failing to make rule specifying duration of blow into Intoxilyzer, and allowing test operator to have subject blow into machine as long as operator in his undirected discretion wishes, Florida Department of Law Enforcement has failed to discharge duty imposed by legislature and Florida Supreme Court to make rules which insure scientific reliability in method of breath test administration -- Expert testimony cannot cure the absence of rules because there is no way for expert to know how long a subject blew into machine or any legal standard as to how long a subject should have blown into machine City. 

STATE OF FLORIDA, Plaintiff, vs. HAROLD E. JACOBSON 03-2087-CTMA; DIANE S. HUNTER 04-1653-CTMA; WILLIAM NATHAN OLEK 04-1683-CTMA; WALTER EDWARD COPELAN 04-1689-CTMA; TAYLOR D. RUSSELL 04-1744-CTMA; BRANDI LYNN HICKS 04-2466-CTMA; STEVEN CHRISTIAN KEARNS 05-3465-CTMA; TOBY PATRICK POLK 05-1758-CTMA; KAREN M. DAUGHERTY 05-2472-CTMA; VIOLA JEAN KIST 05-3338-CTMA; PERRY BENJAMIN COLLINS, III 05-3336-CTMA; JUSTIN M. ESTRIGHT 05-3506-CTMA, Defendants. County Court, 14th Judicial Circuit in and for Bay County. September 15, 2005. John D. O'Brien, Judge. Counsel: Autumn Miller, Assistant State Attorney, Panama City, for Plaintiff. James H. White, Jr., and Michael Grabner, Staats, White & Associates, Panama City. 

ORDER GRANTING DEFENDANTS' MOTION IN LIMINE

In April 2005, this Court entered its order in State v. Hoover, et al. (Case No. 03-1754-ctma) [12 Fla. L. Weekly Supp. 1186b] holding the breath test invalid because of the absence of rules which assure “scientific reliability” as required by legislative mandate. The basis of the holding is the simple fact that the longer a person with alcohol on his breath blows into the machine, the higher the score and there are no rules which direct the time a person should blow into the machine. Thus, the operator can effectively decide the test score. 

The Defendants in these cases now assert that the State cannot overcome this ruling with testimony as contemplated by Bender1, as the State proposes to do. 

In Bender, the Court noted that before the passage of Fla. Stat. 322.262 scientific tests of intoxication were admissible if a proper predicate established that: “(1) the test was reliable, (2) the test was performed by a qualified operator with the proper equipment and (3) expert testimony was presented concerning the meaning of the test.” 

In the cases before this Court, there is no way for any expert to get past thresholds one and three since there is no way for an expert to know how long a subject blew into the machine, nor is there any legal standard as to how long the subject should have blown into the machine. Thus, expert testimony cannot cure the absence of rules which caused this Court to enter the Hoover order in the first place. 

NOW THEREFORE, the motions of the Defendants are hereby granted and the State shall not make mention of, refer to, or interrogate a witness concerning any intoxilyzer test or intoxilyzer test results obtained from the Defendants, nor will the state be permitted to present expert testimony concerning the reliability and meaning of the tests in these cases. 

__________________ 

1State v. Bender, 382 So.2d 697 (Fla. 1980). 
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